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filing applications on November 7. 1994 to establish microwave paths of communications to a

number of such properties.

5. I was of the understanding at the time I submitted the February affidavit that the

applications ~ establish microwave paths to buildings served in the Non-Common Systems

configurations. and only those applications, were being opposed by time Warner. The locations

we proposed to serve by microwave are presently served by the Non-Common System

configuration and have never been served by microwave. I had no knowledge that Tune Warner

was filing oppositions against all ofLiberty's applications for microwave authorizations,

including the applications to provide service to the locations Liberty was serving without

authority, until April of 1995, as I stated in the Surreply.

-;. 6. While perhaps I should have discussed this in the Surreply, during the preparation

of that document I was focusing on the locations discussed in that document, none ofwhich are

or have been served by a Non-Common System via microwave had been opposed by Time

Warner. rwas unaware until that time that Time Warner had been systematically opposing all

Liberty applications.

7. My responsibilities at Liberty have at all times pertained only to the technical

aspects of Liberty's operations. I am not now. nor have I ever been. involved in Liberty's day-to-

day business and/or legal affairs.
I

8. Page three of the Surreply, filed May 17. 1995, refers to my mistaken assumption

of the "grant of the STA requests." Any reading of my statements in that document as being in

reference to the May 4, 1995 STA requests strains the meaning and intent. ofmy statements. It

. -­-_."
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was not my intention therein to refer to the STA requests which had only recently been filed on

May 4, 1995. Those requests were filed after operation of the paths was commenced.

9. Rather, at the time the paths were turned on, I was under the assumption that each

was covered by a granted request for special temporary authority. It was to those STA requests

that I was referring. Liberty over the years has filed numerous STA requests, and obtained grants

thereot: pennitting commencement of operation on microwave paths prior to Commission action

on the underlying applications. I was acting under the assumption that this procedure, Le., the

filing and grant ofSTA requests, had authority to render the paths operational a~ the time it do

so. As I discovered too late, my assumption was incorrect; that procedure had not been followed

and Liberty had never filed for or received special temporary authority to operate the paths in

question.

10. Again, I believed at the time the paths in question were rendered operational that

Liberty had the authority to commence operation. I am aware of the Commission's rule

prohibiting operation of an Operational Fixed Microwave Service facility plior to the receipt of

authorization therefore and I regret that these violations have occurred.

I declare under penalty of perjury that the foregoing is true and correct.

Dated:

3

Behrooz Nourain

G.\CO~'V10N"'LffieRTY\COtINSEL\NOlJRAIN.DCL

.. .....



6



~]LIBERTYQ!!f!i
J Mcldison A '""l1ue. Nt'''" York. "c"" Y,lrk 10022

!1 8ql-7771 F<1'>.(:!1:!1~41---4n

'ETER O. PRICE
'r< ,dent

June 16, 1995

Mr. Michael B. Hayden
Chief: Microwave Branch
Federal Communications Commission
1270 Fairfield Road
Gettysburg, PA 17325

Re: R.eJ?ly Ref No. 95MOO3

Dear Mr. Hayden:

QHIBIT ~jLn<::1
Date: $;].>'& =-
Reporter: David A. K3 n

I am the President ofLiberty Cable Company, Inc. ("Liberty"). Attached to this letter is
Liberty's response by counsel to the questions asked in your letter dated, June 9, 1995"

As you know, Liberty is currently serving 15 buildings in Manhattan by microwave paths
which have not yet been approved by the Conunission. After discovering that these microwave
applications had not been granted, we have subsequently filed applications for 16 additional
buildings, but ofcourse, have refrained from commencing service. I respectfully restate Liberty's
request that the Commission issue special temporary authority to serve these buildings while it
considers the underlying applications as well as any sanctions which Liberty understands it may
suffer for engaging in unauthorized service. The unauthorized service to these buildings
regretfully occurred because ofunintended errors in Liberty's administrative procedures, for
whica I take full responsibility and which have been disclosed and explained at some length in
previous filings with the Commission. A complete investigation of this administrative foul-up is
currently being conducted by outside counsel who have extensive government backgrounds.
Steps have been implemented to assure that these errors will not occur again.

Liberty understands that it may be sanctioned by the Commission for the unauthorized
service to these 15 buildings. Furthennore, Liberty will suspend service to these buildings
immediately if and when the Commission directs. Service has not been suspended as of today out
of concern for the consumers in these buildings. As detailed in the attached submission, five of
the 15 buildings were not served by any MVPD prior to Liberty. Therefore, an immediate
cessation of Liberty service would leave such consumers without service for weeks"-- if not
months, despite the fact that they have done nothing wrong_ In the remaining buildings, it might
take Time Warner days -- if not weeks -- to recommence \Cl\flCC

0044
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Liberty does not expect to profit from this service. As of this date and until this matter is
resolved, Liberty wiU not charge for the service provided to these buildings. Liberty is exploring
alternative, lawful means for it to deliver video service to these buildings. As previously stated,
Liberty will terminate service at these locations ifthe Commission so directs. However, we
request that in making this determiDatioD, the Commission provide sufficient time for Time
Warner, Liberty or another MVPD to make alternative arrangements to service these buildings
without any significant hardship to consumers.

The Commission is, no doubt, aware that applications and requests for special temporary
authority were fil~ some time ago for each ofthe 15 buildings. Pending also are 16 other
applications and requests for STAs, where subsaibers who have opted for Liberty service are
awaiting the Commission's determination. In detennining any sanction which Liberty may suffer
for our careless administrative errors and in determining whether and when to order Liberty to
halt service to the subscribers in the IS buildings, I would respectfully ask the Commission to
consider the interests of such truly innocent subscribers.

I would 'also ask the Commission to consider the overall importance ofLiberty's entry into
the market in the last several years. The Commission has previously noted that Liberty has
proven to be a much-needed force for competition which transcends the New York City market.
While Liberty clearly understands that our administrative failings are a cause ofour current
predicament, it is also clear that there is a strong competitive dimension to this situation and that
the fate ofcompetition in this crucial market may weu be determined by the Commission's
handing ofthis matter. I would also ask that any directive concerning termination of service and
sanctions be communicated directly to me.

Thank: you for your consideration ofthe issues I have raised in this letter.

aU.
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June 1.6, 1.995

via ,eleaopy 711/337-1141 I reOeral IKIre••

Mr. Michael 8. Hayden
Chief, Microvave Branch
Federal comaunica~ions Commiss1on
1270 Fairfield Road
Gettysburq, PA 17325

ae: Billy B.t. HQ, 'SM003

Dear Mr. Hayden:

Liberty respectfully repeats its request that the Commission

grant its STA requests without further delay. Liberty is re­

sponding to the each of the questions posed in your June 9, 1995

letter; however, wa urge the Commission to grant Liberty the STAB

(assuming, of course, that all technical aspects of those appli­

cations are in order) and to utilize this information in the

context of resolving the pending petitions to deny on their

merits. As discussed in section rV(B) below, Liberty's ability

to provide service to new subscribers has been curtailed as a

result of the pending petitions to deny Liberty's ability to

continue aoing business is at risk. The FCC has not granted

Liberty a single OFS license for over four months. Liberty now

has 43 pQhdinq OFS appllcationg_ Fifteen are f9r the buildings

,,

in section II below, sixteen are for buildings Which have con-
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tracts with Liberty but where service has not been activated (as

discussed 1n Peter Price's attached letter) and twelve are for

the buildings currently being serviced by ~rd w~re which are the

SUbject of the federal litiqation 41scussed belove Liberty has

not activated a sinqle new building for over two months. Thlsis

precisely the type of situation where the qrant of STAs is appro­

priate, in order to enable Liberty to continue to provide service

to subscribers who have requested Liberty service while permit­

ting the FCC adequate time to reach a decision on the merits of

Time Warner's petitions to deny_

~. The MouraI» 'tat•••nt, are C9R.i.\e»t

You have clirectea Liberty to "explain the [Time Warner

alleqed] inconsistenciGuiO" between an affidavit submitted by

Behrooz Nourain, Liberty's Chief Enqinear, with Liberty's Kay 17,

1995 Surreply (in which tha Co~mission was informed or Liberty's

unauthorized opQrations) and Mr. Nourain's February 21, 1995

affidavit, submitted in a lawsuit pending in the united states

Oistrict Court for the southern Distriet of New York challenging

the constitutionality of 47 U.S.C. 5 522(7), the common ownership

provision (the "First Amendment Lawsuit")_ Specirically, Time

Warner has compared Mr. Nourain's May 17 statement that he was

unaware of Time Warner's petitions to deny with his February

affidavit in Which he stated that he had been "adv1szc;a4't of Time

Warner'liI opposition to "Liberty's pending applieatioh to the
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Federal co~un1cations commission ~or various 18 GHz microwave

licenses."

Mr. Nourain clarifies this issue in h~8 attached declara­

tion. Exhibit 1, hereto, Decl.arat1on of Behrooz Hourain. The

placement of each of these statements in its proper context

demonatrateG that they are consistent.

A. ~be .ebruary 21, 1'95 Affidavit aDd the ~1r.t Am8DdaeBt
LUluit

In order to understand the context of the February 21, 1995

affidavit, a brief summary of events in the First ~endment

Lawsuit is nece.aary. The First ~endment Lawsuit arose out of

the attempt of the New York State com=ission on Cable Television

("NYSCC") to terminate Liberty I s service to subscribers in its

"Non-Common systems"V unless Liberty acquires a franchise from

the City of New York~. At the same time that NYSCC was threat-

ening to terminate unfranchised service in Liberty's Non-Common

Systems, the City had no procedure to franchise systems that did

not utilize City property. On December 9" 1994, NYSCC issued a

VLiberty's Non-Common Systems are configurations where
Liberty serves two non-commonly owned, operated or manaqed build­
ing by placing a microwave reception antenna on the roo~ of one
building and running a coaxial cable to the second building
utilizing only private property. 47 U.S.C. 5522(1) (B) defines
these Non-Common Systems aa "cable systems".

VOn AUqust 24, 1994, NYSCC issued an Order to Show Cause
directing Liberty to demonstrate why NYSCC should not immQdiately
terminate service on its Non-Common systems. NYS~C initiated
this proc8ading in response to a May 23, 1994 complaint against
Liberty that W85 filed by TimQ Warner

..

...
..
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standstill Order barrinq Liberty from constructing or activating

any new Non-Cammon Systems.

On December 8, 1994, Liberty commenced the First Amendment

Lawsuit aqainst the Naw York City Department of Information

Technology a.nd TeleconuDunications ("DOITTtf). Liberty amended ·its

complaint on December 13, 1994 to include NYSCC. Liberty alleqed

that the Common ownership Requirement. on its face and as ap­

plied, imposed an unconstitutional burden on its Non-Common

systems under the O'Brien/rurner heiqhtened scrutiny test.

Liberty also asserted that the city and NYSCC vere violating its

rights under the due process clause Dy penalizing Liberty for not

having a franchise despite the absence of a city procedure ror

iasuinq Liberty a franchise. On the day that Liberty tiled the

Complaint, it notified the United states· Attorney of this con-

stltutlonal challenge.

On Decembar 21, 1994, Liberty moved for a temporary

restraining order and a preliminary injunction against NYSCC's

standstill Order and against NYSCC's attempts to enforce the

Co~on ownership Requirement by terminating service to

subQcriber's in Liberty·s Non-Common Systems.

On December 22, 1994, the court granted Liberty the TRO and

set a brierinq schedule for opposition and reply papers.

The United States and Time Warner intervened as defendantQ

and, along with the other defendants, opposed Liberty's motion.

William E. Kennard and the FCC appeared as ~Of Coungel~ on the

... ...

...
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united states' brief. Each defendant, includinq the united

states (See U.S./FCC Br~ef at 22), arqued ineer a~ia, that the

common ownership Requirement did no~ burde~ Liberty's First

Amendment riqhts because Liberty had "'ample alternative channels

for co=municationa'" Id.~ The United Stated argued that "Liber­

ty could avoid the franchise requirement and fit within the

private cable exemption by delivering service to contiguous non­

eom=only owned bul1din~s usinq a means other than cable. Thus,

Liberty •.. could install microwave reception equipment at the

contiguous property for build1nqs vith line of sight from their

head-end facility, or it could establish a line of siqht trom a

building Which could serve as a retransmission point".

It was in response to the argument that Liberty could sub-

stitute its coaxial cable links with microwave trans~issions, and

in an attempt to correct numerous misstatements made by a Ti~e

Warner enqineer concerning the east and feasibility of making

such a substitution that Mr. Hourain SUbmitted his February 21,

1994 affidavit. In his affidavit, Mr. Nourain a4dressed two

VThe United States also argued that Liberty's case was not
ripe for adjUdication because the issue was not fit for review
and would not be fit for review until Liberty had applied for a
franchise (pursuant to a nonexistent procedure) and could identi­
fy each burden imposed by the franchise. U.S./FCC Brief at 10-11
("Whether the defendants vill exercise their regulatory authority
in a way that might violate plaintiffs' constitutional riqht& 1&
not ascertainable on the record that is before this Court"). The
United states ultimately prevailed in its ripe~ess argument
before the district court and, vhen .Liberty appealed the dismiss­
al, the United states and the PCC once again argued that
Liberty's challenge was unripe.

....
...
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specific issuea. First, he discussed the financial and technical

obstacles to substituting aicrowave transmissions for coaxial

links in the Non-Common systems. second, he pointed out that

Liberty had app1ied for mlcr~ave licenses for Non-Common Systems

(which would enable it to implement a gubstitutlon if it became

.necessary) and that those particular microwave licenses had been

opposed by Time Warner. In light of the petitions to deny, the

arguments made by the government defendants and by Time warner,

that Liberty could serve the derivative buildings in its Non-

common Systems by microwave were incorrect and intentionally

so!!.

At the time he submitted his February affidavit, Mr. Nourain

understood only that Time Warner had opposed the applications

Liberty had filed in an effort to provide an alternative means of

service to the derivative buildings in its Non-Common Systems.

See Declaration of Behrooz Nourain, annexed hereto as EXhibit 1 .

. It was Mr. Nourain's understanding at the time of the February

affidavit that those were the only applications that Time Warner

had opposed. Exhibit 1.

8. Liberty" 8urr.Dly

Liberty'& surreply addres~ed Liberty's provision of unautho­

rized microwave service to the loca~ions listed in Section II

~Time Warner made this statement despite the fact. that, at
the same time, it vas atte=pting to delay indefinitely the qrant
of those applications by filing petitions to deny.

.., ..
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below. xt was those locations to which Mr. Nourain's attention

was directed durinq the preparation of that docuaent. Exhibit~.

He was not then discussin9 buildinqs that ~re at issue in the

First Amendment Laysuit, which are not served by microwave and.

have never been served. by microwave. Exhibit 1. Mr. Kourain did

not learn that Time Warner was opposing all Liberty applications,

includinq the applications to provide service to the locations

Liberty was serving without authority, until April, 1995. Exhib­

it 1. It was his discovery in April that Time Warner was oppos­

ing all Liberty applications to which he was referring in the

Surreply. Exhibit 1.

Mr. Nourain's February 21 affidavit and his May 17 declara­

tion were submitted in entirely d1rrerent contexts. Placamant of

each in its appropriate context clarlries the alleged inconsis­

tency and demonstrates that Mr. Nourain has been truthful in his

efforts to assist in the resolution'of this proceedinq.

c.. D' 7i.llg of the ''''''

Time Warner also alleg(,uiI "that [Hr. Nourain' 5] affidavit

falsely indicatQ~ that transmission paths were inadvertently

turned on af~er ~he filing of STA requests When 1n fact the paths

were placed in operation in April prior to STA requests made on

May 4, 1995." Mr. Noura1n was not referencing the Hay 4. 1995

STA requests in the Surreply nor vas it his intention to do $0.

Exhibit 1. As Mr. Nouraln illustrates in his attached declara-

tion, when the paths were rendered operational he was under two

.... ....
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(mistaken) assumptions: (1) that STA requests oovering the paths

had been filed prior to the time Liberty commenced operation on

the paths and (2) that each such STA requeat was qranted prior to

the time Liberty commenced operation on the paths. Exhibit 1.

It wa9 thOSQ requests, which he discovered all to late were non-

existent, to which he was referrlnq. E~ibit 1.

II. ,aetual pata copqerpipq the VPlUthorilg4 ,aths

aelow i. a list identifying the date each unauthorized path

was placed In operation and the number of subscribers currently

being served at each location:

Reoeiye Site

639 West End

1775 York Ave
(the Brittany)

JS West End.

767 Fifth Ave.
(General Motors Bldg)

564 First Avenue (NYU
Medical Resident Hall)

545 First Avenue
(Greenburg Hall, NYU)

524 E. 72nd

30 Waterside

16 W. 16th st.

4JJ E. 56th st.

114 E. 72nd

25 W. 54th

s.ryice Comm.poed I of Subsqriber.

February 14,1995 53

January 16, 1995 80

January J, 1995 335

April 17, 1995 16

January 3, 1.995 56

January 3, 1995 36

November 16, 1994 146

March 15, 1995 334

March 28, 1995 213

December 27, 1994 58

January 30, 1995 40

February 6, 1995 45

,
...
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200 E. 32nd March 21, 1995 111

6 E. 44th st. April 19, 1995 SO

2127 Palisades April 24, 1995 97

XII. ability or Li~rty SUbIQrlber. to switoh Service.

Xn response to your qUQstion, there are no contractual or

other barriers erected by Liberty which prevent Liberty sUbscrib-

era trom electing to receive service from Time Warner. Purther-

more, with the minor exceptions noted below, there are no barri-

ers to other MVPDs serving these subscribers. Certain buildings

cannot readily receive Time Warner sarvice, however, because Time

Warner and its predecessors have never wired those buildings for

cable. consequently, Liberty is the first MVPD to provide ser­

vice to residents of 35 West End Avenue, the two NYU dormitories.

the Cornell Club (6 East 44th street) and the General Hotors

Building (767 Fifth Avenue). While no contractual barrier pre­

vents those buildings from receiving Time Warner ·service; in

practical ter1Ds, 1t would take weeks .. - ir not months -- before

Time Warner could arrange to provide such service.

With respect to the other buildings on the above list, Time

Warner has previously provided service to SUbscribers therein and

building residents currently have the choice between Time Warner

and Liberty service. As a cable television company in Manhattan,

Time Warner has the right, under New York state Executive Law S

828, to provide service to 5ubscribQrs in ~ny bui~d1nq in Which

,
"
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there is a request for its servic~/. It has the absolute right

to do so even over the objection of the property owner. Id.; See

also Loretto v. Teleprompter Manhattan CA~ Corp., 52 N.Y. 2d

124, 440 N.Y.S. 843, 423 N.E. 2d 320 (1981) (upholding S 828 as a

valid exercise ot state' s police power).. Thus, Time Warner

retains the right ~o maintain a presence -- and has, in fact,

maintained a presence -- in each of the buildings served by

Liberty.

Moreover, nothing in the Private cable Agreements that

Liberty enters into with cooperative, condominium and rental

buildings prevents residents of those bUildings from continuinq

to receive Time Warner service or from switching back to Time

Warner service after sUbscribing to Liberty. A copy of a typical

Private Cable Agreement is annexed as EXhibit 2.~ Because every

Liberty sUbscriber has the option to receive Time Warner service,

the only device Liberty has for maintaining subscribers is its

prOVision of superior service at a lower price than that provi4ed

by Time Warner. Y

~/section 828 prOVides, in pertinent part, that "No landlord
shall (a) interfere with the installation of cable television
facilities upon his property or premises ... " H.Y.S. Exec. Law S
828.

~ Although each Private Cable Agreement differs to a cer­
tain degree, as a result o~ the terms ne90tiated by each individ­
ual building, Exhibit 2 is a representative sam~le.

Y Conversely, the vast majority of Time ~arnersubscribers
do not have the luxury of choosing an alternative cable provider
if they are disuatis!ied with Time Warner's service.

..... ..
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Unlike Time Warner's subscribers, Liberty's subscribers also

benefit from contractual protect10n~ that they themselves negoti­

ate. When Liberty contracts with a buildin~ to provide service,

the buildinq's board or owner negotiates provisions that provide

its residents adequate protection should Liberty not perform as

promiGed.~ Liberty's contracts guarantee subscribers the abili­

ty to terminate upon 90 days' noticev if Liberty fails to rul­

fill anyone of the following terms:

(a) install the system during an aqreQd upon time period;

(b) obtaining the owner's approval prior to implementing
installation plans;

(c) repairing any property damage caused by Liberty to the
reasonable satisfaction of the owner;

~ In addition, each building is free to negotiatQ any other
terms it deems desirable. For instance, some buildings (and all
rental buildings) decide to enter into "retail" cont.racts with
Liberty, whereby Liberty markets itself to each subscriber indi­
vidually for both basic and premium service. Other bUildings
choose to enter into "bUlk" contracts, pursuant to wbich Liberty
provides a lower rate for basic service in return for a guaran­
teed minimum number of subscribers (frequently su~stantially less
than the total number of units in the building). In these build­
ings, Liberty still markets itself and contracts directly with
individual subscribers who receive premium service. Generally,
in buildings that decide to enter into bulk contracts, the build­
inq pays Liberty a monthly fee for each basic subscriber and
incorporates the fees 1n the subscribers' monthly common charges.

V In the First Amendment LAwsuit, in which Time Warner is
an intervenor, Time Warner's President, Richard Aurelio, falsely
asserted that Liberty's sUbscribers are bound by long-term con­
tracts which can only be terminated on ten years' not~ce. See
Excerpt of Affidavit of Richard Aurelio at 133(e), attached
hereto alii Exhibit J. In making this assertion of "fact," Hr.
Aurelio failed to mention the right of Liberty's ~ubscribers to
terminate their contracts under provisions contained in the very
contract cited by Mr Aurelio as " anticompetitive. II
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(d)

(e)

(f)

(q)

providinq comparable proqramainq to the local fran­
chised cable television operators;

meeting the standards of cable service, 1ncluding equi­
pment, new and state ot the art technology, inter-ac­
tivity and programming provided generally by the fran­
chised cable television operator to any other property
in the neighborhood of the subscribing property;

providing a video signal comparable to the siqnal qual­
ity of cable television sy8teas as requirea by the
rules and regulations ot the FCC;

keeping rate increases under 6' per annum and keeping
rates lower than those of ~he franchised cable opera­
tors;

(h) responding to requests for service or repair within one
working day after the receipt ot such requegt.

Exh.2 at !!4, 6, 7, 8, 9, 12 and 16. If Liberty defaults on any

one of the above obligations, the 9ubscriber is entitled to

provide Liberty with a default notice and, in the absence of a

cure, to terminate ninety days after the date of the defaUlt

notice. xg at !16.

Some of Liberty's Private Cable Agreements contain a provi­

sion in Which the building owner promises that Ilexcept as re­

quired by law for the franchised cable co~pany or any other video

distributor, no other payor cable television service vill be

distributed at the Property." ~ at '10. Obviously, this provi-

sian does not, and cannot by law, serve as a barrier to Time

Warner' G continued presence in a buildi.nq that contracts with

Liberty. More importantly, the GUbscribing buildinqs have the

option of, and in numerous cases actually have:, deleted that

provision from their Private Cable Agreements. Finally, this

,
,
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provision is no longer part of Liberty's Private Cable Aqree~ents

and has not been so since May, 1995.W

Liberty subseri))ara are free to switc~ to Time Warner.

Furthermore, except as noted, they are free to sUbscribe to any

other MVPD. As Time Warner succinctly put it, "Time Warner is

available to prov14e service to those individuals as expeditious­

ly as possible. Indeed, Time Warner already provides cable

service to sUbscribers 1n ~ost of thesQ buildinqs.'1 b.i. Response

to Surreply at 11. Ti~e Warner neglected to say that if those

subscribers, who have elected to receive Liberty's unique (ana

more economical) programming services, are forced to switch back

to Time Warner, they vill have been deprived of the ability to

receive the service they choose. This deprivation of the ability

to choose the Political, business and artistic communication they

want to receive is an unconstitutional prior restraint of the

subscribers' First Amendment riqhts.

~ Liberty does not need to include any exclusiVity provi­
$ions in its contracts to guarantee that no competitor other than
Time Warner can provide service to its subscribers because Time
Warner has already accomplished this feat. With the exception of
the subscribers in the approximately 150 buildinq& &erve~ by
Liberty, every individual in Manhattan who wants cablQ television
service can receive it from only one provider -- Ti~Q Warner. ~t

can be assumed that any other potential competitors to Time
Warner have been varned off by the ~corched earth tactics that
Time Warner has employed to make it nearly impossible for Liberty
to continue to operate and expand in Manhattan. As Time Warner
admitted in its "Response to Surreply" (see p.11), its solicitous
"concern" for compliance with FCC regulations is xneraly one more
~eapon in the arsenal it has directed at LibQTty.

,,
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The aasertion impl~citly ~ade by T~e Warner, that Liberty's

subscribers vill not be harmed it they are deprived of ~heir.
choice to receive Liberty's programming an~ are forced to switch,

back to Time Marner's, is insupportable. Basic principals of

competition law, as well as the First Amendment, guarantee sub­

scribers the right to make ~he1r choice of an HYPD in a competi­

tive environment, where they can select among providers who offer

co.peting proqram content and other price and quality options.

xv. L~.~~yl. ODID~eD~ioDal Activ.~loD ot the Onauthorize4 Patbs
Should 110\ Bar Grant. Of ~b, 'Tas ._... _

A. The Xerit. or the Petitions to Deny Relate to the Pirst
as'Daaept Law,uit

Liberty requests that the Microwave Branch take official

notice of the extraordinary con~ext in which Liberty unWittingly

commenced unauthorized service to many of the above referenced

locations and then voluntarily disclosed these in its previously

filed surreply. Durin9 the last several years Liberty has made

numerous requests for special temporary authority and OFS ~8 GHz

licenses, Which heretofore were routinely granted. In ~anuary,

1995, Time Warner began filing petitions to deny both the OFS and

STA applioations of its only competitor in this market. Time

Warner cited Liberty·s complaint in the First Amend~ent lawsuit

and Liberty's allegation therein that in several instances,

Liberty had extended service from building served by microwave to

separately owned and operated buildings wlthout· the use of pUblic

property or rightQ of way. Liberty disclosed its service to

.....



1 7 : '."-, !'~ 0 . C1II P. 15

Mr. Michael B. Hayden
June 16, 1995
Page 15

thEtae so-called "Non-Co_on systems" in the First Amendment

lawsuit in order to secure a court rullnq on the constitutional­

ity of 47 USC 5522(7)(8) and, in particular., the constitutional

validity of the burden~ which that pro~i61on os the 1984 Cable

Act imposes on speech and press activity occurring wholly on

private prope~ty. The united States and the Commission were

notified of this lawsuit by Liberty and the district court and

have participated fully in the lawsuit.

While the commission has withheld decisions on the pending

OFS applications and STA requests tor an extraordinary period of

time, presumably while it considers the siqniflcance of these

applications, if any, of Liberty'S operation of these so-called

"Non-Common Systems, I' it has simultaneously moved to prevent

Liberty from securing a jUdicial declaration of the constitution­

ality of S522(7) (B) and therefore prevent Liberty from securinq a

juaicial declaration of the leqality of the Non-Common Systems.

In other words, the COMmission is actively seeking to prevent

Liberty from obtaining a court rulin9 on the legality of the

syste~s which apparently are the impediment to the pendinq OPS

applications and STA requests. U1

ll'Liberty's explanation of the constitutional claims baing
litiqated in the First Amendment lawsuit in this SUbmission does
not constitute the 8u~ission of such issues to-the Commission.
These issues are before the federal courts, the proper forum for
their resolution.

..
"
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B. Li~.rty·a Bu,i»o.' II A~ Bi.,
Since virtually the filing of Time Warner's first petition

to deny, the FCC has not granted any of Li~rty's OFS applica­

tions. Liberty has not activated service to a new building in

more than two months. As a result of Time Warner's petitions to

deny, Liberty's business has ground to a halt and will remain 1n

that position unless and until the commission acts. At the same

time that Liberty is foreolosed from providing service to sub­

scribers who have requested such service, Time Warner is using

this proceeding as a marketing tool. Recently, Time Warner has

sent communiqu6s to residents of at least two buildings that are

in the midst ot contracting with Liberty.W On page 4 of the

letter, Time Warner makes reference to Liberty'S admissions to

the com.ission to disparage Liberty's character. The letter also

refers to the NYSCC proceeding and the First Amendment case to

the same end. At the same time that Time Warner is mounting its

attack, Liberty is at risk of defaulting on some of its contracts

-- an occurrence that will surely be exploited by the Time Warner

marketing machine.

WThe 3une 2, 1995 letter I written and signed by Richard
Aurelio, the President ot Time Warner New York city Cable Group
(parent ot Time Warner Cable of New York city and Paragon cable
Manhattan, the two franchised. cable operators in Manhattan) I was
sent to residents of 15 WeQt Blat street and 2~1 Central Park
West. A copy or the June 2 letter 1s annexed hereto as Exhibit
4 _

••,
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Liberty has acknowledged the careless mistakes it made and

will sUb~it to an appropriate sanction. The appropriate context

for such sanction is a determination of ~he:merits of the petl­

tionsto deny. We urge the commission to recognize that its

actions in withholding decision on the pendinq applications,

while at the same time preventing Liberty from obtaining a jUdi­

cial declaration of the legality of the "Non-Common systems" do

not advance the interests of Liberty's SUbscribers, the goals of

the Cable Aot or the public at larqe. It only aids and abets the

predatory and eXClusionary tactics of a monopolist Who is manipu­

lating the Commission's procedures to destroy its only competi­

tor. Liberty has, by its own lack of an internal compliance

procedure, added fuel to the fire commenced by Time Warner.

However, Liberty'Q miQtakes do not justify the puniShment sought

by Time Warner -- putting Liberty out of business by revoking its

right to operate a~d decimating its credibility in the market­

place. Liberty is in the process of instituting control~ through

its counsel in an effort to ensure that no facilities are ren-

dered operational in the future unless and until Liberty has

received authorization to do so.

In conc1usion, Liberty repeats its request that the Co~1s­

sion qrant itQ STAB immediately.

Respectfully SUbmitted,

Howard J. Barr
Counsel for Liberty Cable Co., Inc.

cc: Arthur H. Harding, Esq.
Regina M. KQQny. Esq.

..
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Declaration Under Penalty Q(Porjury

I. Bcbrooz Nourain, depose and state as follows:

1. : I am Director ofEngineering for Liberty Cable Cb., Inc. 1 do not believe that I

provided a false affidavit in the course of this proeeccl.ing, nor has it ever been my intention to do

so. . ....._..-

2. rUDe Warner alleges that, in light ofstatements I made in my February 21. 1995

affidavit, that my declaration submitted in connection with Liberty's SUlTCply, filed May 17,

1995, is false. That allegation is misplaced.

3. My Febnmry affidavit, which was submitted in order to correct misstatements

made tn an affidavit submitted by Time Warner, in large party addressed technical matters

related to the disttibution ofvideo programming in the 1g OHz band. My February affidavit was

submitted in connection with federal court litigation relating to Liberty's connection ofcertain

non-commonly owned properties via cable utilizing private property ("Non-Common Systemslf
)

and whether those Non-Common Systems can constitutionally be classified as "cable systems"

under the Cable Act.

4. Even prior to the coltUl\cncement of the lawsuits. I was aware of allegations that

liberty'S Non·Common Systems involved the provision of IIcable service" without a local

franchise. It had been decided that we should explore whether any of the Non-Common Systems

could be served vis] 8 GHz microwave and if that: were possible to obtain authorization to do so.

I proceeded to set the process in motion by performing (or having performed under my direction)

line of site studies; initiating the necessary prior coordination process; and. through counsel,

OICOMIolONll..IOC. rY\Cout<saINOlJ1\A1'/< OCL

..
"
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filing applications on November 7, 1994 to establish microwa.ve pa.ths of communications to a

number of suoh properties.

5. I was ofthe understanding at the t.ime I submitted the February affidavit that the

applications t9 establish microwave paths to buildings served in the Non-Common Systems

configurations. and only those applications. were being opposed by time Warner. The locations

we proposed to serve by microwave are presently served by the Non-Common System
. _..... _,

configuration 8I1d have never been served by microwave. r had no knowledge that Time Warner

was filing oppositions against all ofLibertYs applications for microwave authorizations,

including the applications to provide service to the locations Liberty was serving without

authority, until April of 1995. as I stated in the SurrepLy.

':-6. While perhaps I should have discussed this in the Suneply. during the preparation

of that document I was focusing on the locations discussed in that document, none ofwhich arc

or have been served by a Non-Common System via microwave had been opposed by Time

Warner. r was unaware until that time that Time Warner had been systematically opposing all

Liberty applications.

7. My responsibilities at Liberty have at all times pertained only to the technical

aspects of Liberty's operations. I am not now. nor have I ever been. involved in Liberty's day-to-

day business and/or legal affairs.

8. Page three of the Surreply, filed May 17, 1995, refers to my mistaken assumption

of the Itgrant of the STA requests. It Any reading of my statements in that document as being in

reference:: to the May 4, 1995 STA requests strains the meaning and intent of my statements. It

2


